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The Current State of the FTAA
Negotiations at the Turn of the
Millennium
Sherry M Stephenson*
I. Introduction.
A new milestone for the Free Trade Area of the Americas (FTAA) was set at the Second
Summit of the Americas held in Santiago, Chile in April 1998. At the Santiago Summit,
the leaders of thirty-four of the thirty-five nations in the Western Hemisphere (all except
Cuba) signed off on the creation of a basic structure for conducting formal FTAA negoti-
ations. Since then, negotiations have proceeded actively toward the conclusion of an
agreement for the creation of a hemispheric-wide free trade area by the year 2005.
This paper reviews the achievements to date of the FTAA negotiations and attempts to
shed light on the progress realized so far in the FTAA as of the turn of the millennium. In
the following sections, the paper summarizes the background of the FTAA as well as the
substantive issues and work of the various negotiating groups and other committees in
light of the objectives of the San Jose and Toronto Ministerial meetings.'
Sherry M. Stephenson is Deputy Director for Trade, Organization of American States,
Washington, D.C. She would like to thank Soonhwa Yi for extensive research work on this
paper and Sidney Weintraub and Jose Manuel Salazar for useful comments on the first draft.
The views expressed in this paper are those of the author alone. Comments may be sent to the
author at sstephenson@oas.org. Paper prepared for the Conference on The United States and
the Future of Free Trade in the Americas, organized by Southern Methodist University, Dallas,
Texas, March 25, 2000.
1. The San Jos6 Ministerial Declaration of 1998 may be compared to the Punta Del Este
Declaration of 1986, which launched the Uruguay Round of Multilateral Trade Negotiations.
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II. FTAA Process.
Preparations leading to the FTAA negotiations began long before such negotiations
were launched in April 1998. The FTAA initiative was agreed upon during the First
Summit of the Americas held in Miami in December 1994.2 During the Miami Summit,
2. The Summit borne an agreement on "Partnership for Development and Prosperity:
Democracy, Free Trade and Sustainable Development in the Americas" in order to "consolidate
and advance closer bonds of cooperation" in the Western Hemisphere. The agreement sets out
four objectives: (1) to preserve and strengthen the community of democracies of the Americas;
(2) to promote prosperity through economic integration and free trade; (3) to eradicate pover-
ty and discrimination in the Western Hemisphere; and (4) to guarantee sustainable develop-
ment and conserve the hemispheric natural environment for future generations. In order to
achieve those objectives, the Heads of State and Government approved twenty-three initiatives,
one of which is the creation of the FTAA. The twenty-three initiatives are:
To preserve and strengthen the community of democracies of the Americas:
1. Strengthening Democracy
2. Promoting and Protecting Human Rights
3. Invigorating Society/Community Participation
4. Promoting Cultural Values
5. Combating Corruption
6. Combating the Problem of Illegal Drugs and Related Crimes
7. Eliminating the Threat of National and International Terrorism
8. Building Mutual Confidence
To promote prosperity through economic integration and free trade:
9. Free Trade in the Americas
10. Capital Markets Development and Liberalization
11. Hemispheric Infrastructure
12. Energy Cooperation
13. Telecommunications and Information Infrastructure
14. Cooperation in Science and Technology
15. Tourism
To eradicate poverty and discrimination in the Western Hemisphere:
16. Universal Access to Education
17. Equitable Access to Basic Health Services
18. Strengthening the Role of Women in Society
19. Encouraging Microenterprises and Small Businesses
20. White Helmets-Emergency and Development Corps
To guarantee sustainable development and conserving hemispheric natural environment for
future generations:
21. Partnership for Sustainable Energy Use
22. Partnership for Biodiversity
23. Partnership for Pollution Prevention.
See Foreign Trade Information System, Miami Summit of the Americas, at
http://www.sice.oas.org/ftaa/miami/sadope.asp and http://www.ftaa-alca.org/ministerials/
plan-e.asp>.
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the thirty-four democratically elected Heads of State and Government of the Western
Hemisphere signed off on the creation of the FTAA with its objective being the progres-
sive elimination of barriers to trade and investment among the participating countries.
They committed to conclude the FTAA negotiations no later than the year 2005 and
accomplish concrete progress towards this before the end of the twentieth century. The
Heads of State and Government acknowledged the asymmetries in the levels of develop-
ment and size of economies existing in the hemisphere and stated their support for full
and rapid implementation of multilateral trade rules and disciplines resulting from the
Uruguay Round. Ministers responsible for trade have repeatedly reiterated all those
objectives at the Denver, Cartagena, Belo Horizonte, San Jos6, and Toronto Ministerial
meetings.
During the three years of the preparatory process from June 1995 to March 1998,
twelve Working Groups were created by FTAA Trade Ministers. These groups contributed
to further understanding of the issues under negotiation and helped build momentum
toward the launching of negotiations. The Ministers responsible for trade recommended
the initiation of the negotiations at their fourth annual meeting in San Jos6, Costa Rica,
in March 1998. The recommendation was reflected in the Second Summit of the
Americas held in April 1998 in Santiago, Chile, where the negotiations were officially
launched.
The Santiago Summit agreed to a structure for the negotiations comprising a Trade
Negotiations Committee (TNC) at the Vice-Ministerial level and nine Negotiating
Groups on: Market Access (covering tariffs, non-tariff measures, customs procedures,
safeguards, rules of origin, and standards and technical barriers to trade); Investment;
Services; Government Procurement; Dispute Settlement; Agriculture; Intellectual
Property Rights; Subsidies, Antidumping, and Countervailing Duties; and Competition
Policy. Three non-negotiating special committees were created as well: the Consultative
Group on Smaller Economies; the Committee of Government Representatives on the
Participation of Civil Society; and the Joint Government-Private Sector Committee of
Exports on Electronic Commerce. Under Canada's initial chairmanship, the FTAA process
took shape during the first eighteen months of the negotiations and began its movement
forward.
Negotiators achieved reasonable progress during the first phase of the negotiations,
which lasted eighteen months from May 1998 to November 1999. At the Fifth Ministerial
Meeting in Toronto in November 1999 when the second phase of the negotiations began
and a new chair of the FTAA process (Argentina) was appointed, the Ministers responsi-
ble for trade evaluated the progress of the negotiations as considerable. In the Toronto
Ministerial Declaration, they state: "we welcome the considerable progress that has been
made in the FTAA negotiations during the initial eighteen-month stage under Canada's
chairmanship-a goal we had set for ourselves at our last meeting in San Jos6."
III. Structure of the FTAA Negotiations.
The TNC plays the central role in managing the FTAA negotiations. This was recently
reaffirmed in the Toronto Declaration of Trade Ministers (November 1999), which states
that the TNC should: guide the work of the Negotiating Groups and the three other
groups and committees created by the San Jos6 Declaration; ensure transparency in the
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negotiations; oversee the Administrative Secretariat; oversee the implementation of
approved business facilitation measures and identify new business facilitation measures;
address issues unresolved after due diligence at the level of the negotiating groups; and
ensure that progress is made in all of the negotiating groups and areas of negotiation in
carrying out their objectives and mandates. The TNC meets as required. For the first
negotiating phase (May 1998 to November 1999), the TNC held four regular meetings in
Buenos Aires, Paramaribo, Cochabamba, and Toronto, and convened extraordinary meet-
ings twice in Miami. For the second negotiating phase (November 1999 to January 2001),
the TNC has held two regular meetings thus far, one in Guatemala, and the other in
Barbados. At its meetings, the TNC has dealt with issues relevant to its above stated
responsibilities.
To date, the TNC has succeeded in establishing the institutional foundation necessary
to carry forward effective negotiations. Trade Ministers acknowledged the following
accomplishments of the TNC in the Toronto Ministerial Declaration: agreement on and
progress made in the implementation of work programs for each of the nine Negotiating
Groups and the other three groups; establishment and functioning of the Administrative
Secretariat in Miami-the initial site of negotiations; progress towards the development
of rules and procedures to govern the negotiations; and creation of a TNC Subcommittee
on Budget and Administration to strengthen financial management of the negotiations.
Since September 1998, each of the nine Negotiating Groups has been convening regu-
larly in Miami, bringing together more than 900 trade negotiators from the thirty-four
participating countries. Each round of negotiating group meetings constitutes extraordi-
nary efforts of political will, technical talent and strategic positioning of the participating
nations, and generates a pile of documents, updated compendia, and databases necessary
for the negotiations.
The work of the nine Negotiating Groups has been guided by the Work Program that
Vice Ministers drew up in Buenos Aires in June 1998, as well as by the mandates set out in
the two Ministerial Declarations. During the first phase of the negotiations, the
Negotiating Groups developed annotated outlines for each of their respective subject
areas. These annotated outlines will serve as the basis for drafting texts of a FTAA agree-
ment (Salazar-Xirinachs, 1999, p. 5).
The Toronto Declaration gave the mandate to each Negotiating Group "to prepare a
draft text of the respective subject area to be remitted to the Trade Negotiations
Committee twelve weeks prior to the Ministerial meeting scheduled for Argentina in
April 2001." This ambitious objective should result in considerable forward progress for
the FTAA process if all of the negotiating groups are able to comply as requested.
With respect to transparency-related measures, the Toronto Declaration set forth the
mandate to the Negotiating Groups: "to make information on government regulations,
procedures, and competent authorities more accessible, including via the use of Internet
links to the FTAA home page."
The three special non-negotiating groups and committees reflect the concerns and
interests felt by many participants in their respective areas of the FTAA process. The role
of the Consultative Group on Smaller Economies is to enhance the participation of small-
er economies in the negotiations through a review and coordination of their concerns in
a horizontal manner across the various negotiating groups. Recognizing the interests of
the many different sectors of society in the process of economic integration and trade
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reform, the Committee of Government Representatives on Civil Society is to consider "in
a constructive manner" the views it receives from various members of civil society on
trade matters relevant to the FTAA negotiations. Lastly, the Joint Government-Private
Sector Committee of Experts on Electronic Commerce examines a number of issues rele-
vant to electronic commerce, including an examination of the Internet readiness of the
FTAA participating nations and how to deal with electronic commerce in the context of
the negotiations.
The Tripartite Committee-namely the Organization of American States (OAS), the
Inter-American Development Bank (IDB), and the United NationsEconomic
Commission for Latin America and the Caribbean (ECLAC)-contributes to the FTAA
process through the provision of technical and logistical assistance, including the elabora-
tion of inventories of laws and regulations, statistical databases, studies, and background
papers in the negotiating areas, coordination of the translation, timing, and distribution
of documents for meetings with the Administrative Secretariat, support to the chairs of
the different groups according to their requests, update of the official FTAA Web site, pro-
vision of financial support and training, and educational activities. The Ministers respon-
sible for Trade recognized the analytical, technical, and financial support provided by the
institutions comprising the Tripartite Committee in the Toronto Declaration and
acknowledged this as being essential to the conduct of the negotiations. They requested
the Tripartite Committee to continue providing such assistance for FTAA-related matters.
IV. FTAA Negotiating Issues.
A. MARKET ACCESS.
The Negotiating Group on Market Access (NGMA) is responsible for negotiations in
the areas of tariffs and non-tariff measures, safeguards, rules of origin, customs proce-
dures, and standards and technical barriers to trade. The San Jos6 Declaration specifies
objectives in this area: "all tariffs will be subject to negotiation;" "different trade liberaliza-
tion timetables may be negotiated;" and "to facilitate the integration of smaller.economies
and their full participation in the FTAA negotiations."
The mandate of the NGMA consists of selecting a methodology and defining a
timetable for the elimination of tariffs and non-tariff measures, defining phase-in periods
where appropriate, agreeing upon the pace of tariff reduction, and the identification and
elimination of unnecessary technical barriers to trade. Over the six meetings held in the
first stage of the negotiations, the group discussed proposals regarding the elimination of
tariffs with respect to methods, modalities, and timetables, including what basis to use as
the most appropriate for the calculation of tariff reduction.
The NGMA has been creating the FTAA Market Access Database, comprising a broad
range of information on tariffs and has agreed to use the 1996 Harmonized System
nomenclature for this purpose. Members of the NGMA have notified their various safe-
guard regimes, customs procedures provisions, and various non-tariff measures. The
group has also agreed upon a structure and outline of the elements for a chapter on rules
of origin. After its seventh meeting, the Press Communiqu6 states that the group "has
prepared basic structure and guidelines that would constitute the basis for preparing the
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draft text proposals" in order to comply with the mandate of the Toronto Ministerial
Declaration. The Declaration also states that the NGMA will" ... disseminate and peri-
odically update information on tariffs and trade flows through the official FTAA web site"
and " . . . publish and disseminate the document 'National Practices on Standards,
Technical Regulations and Conformity Assessment in the Western Hemisphere' prepared by
the FTAA Working Group on Standards and Technical Barriers to Trade."
B. AGRICULTURE.
The Negotiating Group on Agriculture (NGAG) has objectives that were established in
the San Jos6 Declaration: "to eliminate agricultural export subsidies affecting trade in the
hemisphere;" "to identify other trade-distorting practices for agricultural products,
including those that have an equivalent to agriculture export subsidies, and bring them
under greater discipline;" and "to ensure that sanitary and phytosanitary (SPS) measures
are not applied in a manner which constitute a means of arbitrary or unjustifiable dis-
crimination between countries or a disguised restriction to international trade." The
Declaration specifies "negotiations in this area involve identifying and developing mea-
sures needed to facilitate trade, following and examining in depth the provisions set down
in the WTO SPS Agreement."
The NGAG discussed tariffs, non-tariff measures, safeguards, subsidies to exports and
other trade distorting measures affecting trade in agricultural products during the first
phase of the negotiations, including sanitary and phytosanitary measures. With respect to
these matters, the NGAG has worked closely with the group on Market Access (NGMA).
In November 1999, the NGAG reached a notable agreement on the need to eliminate
export subsidies. All FTAA participating countries took this position to the WTO as a
common objective of the Western Hemisphere for the WTO Ministerial Meeting in
Seattle and for the multilateral negotiations on agriculture. The Toronto Ministerial
Declaration further specifies with respect to the WTO negotiations on agriculture that
they work "towards having disciplines on other trade distorting practices and measures in
the next WTO Multilateral Negotiations on Agriculture."
During the second stage of the negotiations, the NGAG discussed the drafting of a text
on agriculture and set out a work program focusing on specific issues for future meetings.
Members of the NGAG have discussed the practical application of the WTO Sanitary and
Phytosanitary Agreement and identified the need for technical assistance in the SPS area.
C. INVESTMENT.
As of March 2000, the Negotiating Group on Investment (NGIN) had met five times.
During the first phase of negotiations, the group discussed proposals concerning the
mandate they committed to at the San Jos6 Declaration, which is "to establish a fair and
transparent legal framework to promote investment through the creation of a stable and
predictable environment that protects the investor, his investment and related flows, with-
out creating obstacles to investments from outside the hemisphere." At its meeting in
February, the NGIN discussed the new Toronto mandate to remit a draft text of the
investment chapter to the TNC and agreed upon a work program and schedule that
would allow it to fulfill this mandate.
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During its several meetings, the group made substantive progress in identifying and
discussing issues for inclusion in the investment chapter of a FTAA agreement. The areas
are: basic definitions of investment and investor; scope of application; national treatment;
most-favored-nation treatment; fair and equitable treatment; expropriation and compen-
sation; compensation for losses; key personnel; transfer of funds; performance require-
ments; general exceptions and reservations; and dispute settlement.
To carry out its mandate, the NGIN relied on the contribution of the Tripartite
Committee, which prepared and updated various publications including: Investment
Agreements in the Western Hemisphere: A Compendium and Foreign Investment Regimes in
the Americas: A Comparative Study. Both of these studies are publicly available on the offi-
cial FTAA Web site at www.ftaa-alca.org. Additionally, a publication has been prepared on
the Report on Foreign Investment in Latin America and the Caribbean (ECLAC, 1999).
D. SERVICES.
The Negotiating Group on Services (NGSV) was given the following objectives in the
San Jos6 Declaration: to establish disciplines to progressively liberalize trade in services,
so as to permit the achievement of a hemispheric free trade area under conditions of cer-
tainty and transparency, and to ensure the integration of smaller economies into the
FTAA process. Guided by these mandates, the TNC identifies as part of the mandate of
the NGSV the development of a framework incorporating comprehensive rights and
obligations in services and the identification of appropriate supplementary sector-specific
standards.
During the first phase of negotiations, countries discussed and agreed on the objectives
for and the scope of a future agreement on services as well as on six elements of consen-
sus. These include: sectoral coverage; most-favored-nation treatment; national treatment;
market access; denial of benefits; and transparency. Discussion has centered on the treat-
ment to be granted to these elements in a future chapter on Services. The meetings of the
NGSV benefited from exchange of views based on the rules and disciplines contained in
the WTO GATS as well as in the subregional agreements of the hemisphere. The modality
for liberalization of trade in services has also been discussed, though agreement on this is
still outstanding. Since services do not face trade barriers in the form of border tariffs or
taxes, market access is restricted through national regulations. Thus the liberalization of
trade in services implies modifications of national laws and regulations, which make
these negotiations more difficult and more sensitive for governments.
Critical in this context is the determination of the relationship between services and
investment. Members of the NGSV must decide whether the services chapter of a FTAA
agreement will cover cross-border trade in services only with a separate chapter for disci-
plines and market access on investment (the NAFTA approach), or whether it will cover
all four modes of supply3 as defined and adopted under the GATS, with commitments to
be undertaken by both sector and mode of supply (the MERCOSUR approach).
At the meeting of the NGSV in March 2000, members discussed how to fulfill the
Toronto mandate and to prepare a draft text of a services agreement. The group requested
3. GATS defines services as four modes of service supply: i.e., (1) cross-border services trade; (2)
consumption abroad; (3) commercial presence of a service supplier in another territory (relat-
ed to investment); and (4) movement of natural persons.
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the Tripartite Committee's technical assistance to establish national contact points and a
statistics work program, and to facilitate the organization of national inventories of mea-
sures affecting trade in services.
As in most groups, the NGSV has benefited from information exchange and back-
ground studies elaborated by the Tripartite Committee. These include, among others, a
compendium on Provisions on Trade in Services in Trade and Integration Agreements of the
Western Hemisphere. This compendium sets out in a comparable format the provisions
relating to services sectors included as separate chapters in the subregional agreements of
the hemisphere. Another study prepared and published by the Tripartite Committee is
entitled Sectoral Agreements on Services in the Western Hemisphere. Both studies are avail-
able on the official FTAA Web site at www.ftaa-alca.org.
E. GOVERNMENT PROCUREMENT.
The objective of the Negotiating Group on Government (NGGP) is very clear, namely
"...to expand access to the government procurement markets of the FTAA countries." The
San Jos6 Declaration continues with further objectives as follows: to achieve a normative
framework that ensures openness and transparency of government procurement process-
es, without necessarily implying the establishment of identical government procurement
systems in all countries; to ensure non-discrimination in government procurement with-
in a scope to be negotiated; and to ensure impartial and fair review for the resolution of
procurement complaints and appeals by suppliers and the effective implementation of
such resolutions.
During the first phase of the negotiations, the NGGP discussed the availability of sta-
tistical information systems on government procurement in the countries of the hemi-
sphere, and developed an annotated outline of a normative framework (also know as the
Panorama Paper) on government procurement, along with the compilation of statistics
and responses regarding the capacity of national statistical systems. To comply with the
discussion, the group requested the Tripartite Committee to prepare an inventory of the
relevant international classification systems and a compilation of government procure-
ment statistics.
In the first meeting of the second negotiating phase in February 2000, the NGGP
focused on the development of the text of an agreement based on the annotated outline
of the normative framework on government procurement and discussed a work program
for the following twelve months. Outstanding issues are the definition of terms and the
compilation of procurement statistics and responses regarding the capacity of national
statistics systems.
F. INTELLECTUAL PROPERTY RIGHTS.
The San Jos6 Ministerial Declaration established as the objective of the Negotiating
Group on Intellectual Property Rights (NGIP): "to reduce distortions in trade in the
Hemisphere and promote and ensure adequate and effective protection to intellectual
property rights." The objective takes into account technological innovations, which have
to do with regimes covered in the WTO Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs). The NGSV covers all of the same issues, such as
copyright and related rights, trademarks and patents, along with the implementation of
the WTO TRIPs Agreement.
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During the first phase of the negotiations, the NGIP agreed upon an annotated outline
showing the consensus issues to be negotiated. These include namely: General Provisions
and Basic Principles; Trademarks; Geographical Indications-Appellations of Origin;
Copyright and Neighboring Rights; Protection of Folklore; Patents; Layout-designs
(topographies) of Integrated Circuits; Relationship between the Protection of Traditional
Knowledge and Intellectual Property and Relationship between Access to Genetic
Resources and Intellectual Property; Utility Models; Industrial Designs; Plant Varieties;
Undisclosed Information; Enforcement; Unfair Competition; and Anticompetitive
Practices. The NGIP also identified some sub-issues within the consensus issues to be
negotiated.
During the current negotiating phase, it is expected that the NGIP will discuss the
scope of a future chapter and whether or not to go beyond the WTO TRIPs Agreement in
certain areas. As of January 1, 2000, implementation of disciplines contained in the
TRIPS Agreement is mandatory for all WTO Members. All FTAA participating countries
are signatories of the TRIPs Agreement and some have updated their legislation to com-
ply with the agreement. Thus, once implemented, the effects of the WTO TRIPs
Agreements will be expected to influence the coming NGIP negotiations with respect to
scope and content.
G. SUBSIDIES, ANTIDUMPING, AND COUNTERVAILING DUTIES.
The objectives of the Negotiating Group on Subsidies, Antidumping and
Countervailing Duties (NGADSCV) that was set in the San Jos6 Declaration include: "to
examine ways to deepen, if appropriate, existing disciplines provided in the WTO
Agreement on Subsidies and Countervailing Measures and enhance compliance with the
terms of this Agreement;" and "to achieve a common understanding with a view to
improving, where possible, the rules and procedures regarding the operation and applica-
tion of trade remedy laws in order to not create unjustified barriers to trade in the
Hemisphere"
The main issues of the group during the first phase of the negotiations had to do with
the drafting of a list of items for discussion under the group's work program based on
participating countries' submissions. The group has kept abreast of the discussion of
other Negotiating Groups, such as those on Market Access, Agriculture, Investment, and
Competition Policy. At its meeting in January 2000, the group discussed the mandate of
the Toronto Ministerial Declaration and set out a program for the drafting of a text on
subsidies, antidumping, and countervailing duties. Other issues that have been discussed
include namely: national legislation and administrative practices; ways to deepen subsidy
disciplines; and the interaction between trade and competition policy, including
antidumping measures. To assist the group's negotiations, the Tripartite Committee has
prepared and updated a Compendium of Legislation on the Anti-Dumping Laws of
Countries in the Western Hemisphere available on the official FTAA Web site at www.ftaa-
alca.org.
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H. COMPETITION POLICY.
The creation of the Working Group on Competition Policy (NGCP) in the preparatory
phase was the reflection of the increasing relevance of this area in trade negotiations at
both the multilateral and regional levels. The objectives of the NGCP as set out in the San
Jos6 Declaration is "to guarantee that the benefits of the FTAA liberalization process not
be undermined by anti-competitive business practices." The Declaration further specifies
the following objectives: "to advance towards the establishment of juridical and institu-
tional coverage at the national, sub-regional or regional level, that proscribes the carrying
out of anti-competitive business practices;" and "to develop mechanisms that facilitate
and promote the development of competition policy and guarantee the enforcement of
regulations on free competition among and within countries of the Hemisphere."
In the first stage of the negotiations, the NGCP reached a consensus with respect to
several issues, namely: the principles of competition; the establishment of institutions to
deal with anti-competitive business practices; and cooperation to be carried out among
national competition authorities. However, the majority of FTAA participants have no
national legislation on competition policy as of yet: only twelve countries have formal
laws in place, while six to eight countries are in the stage of drafting new legislation. The
remainder has neither laws nor an institution in this area.
Throughout the negotiations, the NGCP has contributed to furthering thought on the
development of competition policy in the hemisphere, where in most countries the sub-
ject has not been an issue for a public debate. The group has also motivated the partici-
pating countries to share information and cooperate in building new national laws in this
area. This has resulted in the creation of new institutions in some countries that did not
have national laws on this matter before.
Under these circumstances, the NGCP needed information on competition policy to
facilitate the negotiation process. In response to this necessity, the Tripartite Committee
contributed several inventories of domestic laws and regulations, as well as agreements,
relevant to the subject, in the hemisphere.
I. DISPUTE SETTLEMENT.
The mandates of the Negotiating Group on Dispute Settlement (NGDS) as set out in the
San Jos6 Declaration are "to establish a fair, transparent and effective mechanism for dispute
settlement among FTAA countries, taking into account inter alia the WTO Understanding
on Rules and Procedures Governing the Settlement of Disputes" and "to design ways to
facilitate and promote the use of arbitration and other alternative dispute settlement mech-
anisms, to solve private trade controversies in the framework of the FTAA*"
During the first phase of the negotiations, the NGDS generated an annotated outline
identifying areas of agreement and issues for further discussion in relation to the scope,
coverage, and possible mechanisms of a system for settling disputes arising under a FTAA
agreement between member countries. To facilitate the negotiations, the Tripartite
Committee compiled the dispute settlement provisions of existing trade agreements in
the hemisphere and the WTO, now available at the official FTAA Web site. This inventory
will provide a significant background source of material when the NGDS begins to draft
actual text for a FTAA dispute settlement chapter in the current phase of the negotiations.
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With regard to arbitration and other alternative dispute resolution mechanisms
(ADR), the NGDS engaged in discussion of the subject and completed a publication enti-
fled International Conventions Governing Private Commercial Arbitration: Panama, New
York, Montevideo, and ICSID Conventions. The publication, posted on the official FTAA
Web site at www.ftaa-alca.org, is based on information that was provided by delegations
on national laws and rules on arbitration and other alternative dispute resolution meth-
ods and on lists of institutions providing arbitration and other ADR services within par-
ticipating countries.
At the initial meeting of the second stage of the negotiations in February 2000, the
NGDS focused on the Toronto Mandate as did the other Negotiating Groups, and devel-
oped a work program to draft the chapter on Dispute Settlement.
V. Issues of the Three Special Committees.
One of the outstanding features of the FTAA negotiations process is that concerns and
interests of non-negotiating groups have been reflected into the negotiations through
institutionalized mechanisms, namely: a Consultative Group on Smaller Economies; a
Committee of Government Representatives on the Participation of Civil Society; and a
Joint Government-Private Sector Committee of Exerts on Electronic Commerce. This
section discusses the issues under consideration by the three special bodies.
A. SMALL ECONOMIES.
The FTAA faces the challenge of ensuring the full participation of the thirty-four
countries participating in the FTAA negotiating process. The Miami Summit of the
Americas recognized the asymmetries in the levels of development and size of economies
in the region and emphasized the need to take into account the characteristics of smaller
economies. The San Jos6 Declaration reiterated the necessity of full participation of the
hemispheric countries and accentuated the importance of increasing the development
levels of participants, which was reiterated by the Trade Ministers in Toronto. In order to
comply with these mandates, the San Jos6 Declaration created a special committee on the
smaller economies: the Consultative Group on Smaller Economies (CGSE). At the
Toronto Ministerial meeting, the Trade Ministers called upon the TNC" ... to take into
account, in its deliberations, including in the drafting of the Negotiations Group texts,
and in its report to us in April, 2000, its findings and recommendations in order to create
the opportunities for the full participation of the smaller economies and to increase their
level of development."
The San Jos6 Ministerial Declaration set out the mandate of the CGSE: ... to follow
the FTAA process, keeping under review the concerns and interests of the smaller
economies;" and "to bring to the attention of the Trade Negotiations Committee the
issues of concern to the smaller economies and make recommendations to address these
issues." Along with those mandates, the CGSE was tasked as well by the Buenos Aires
TNC meeting in June 1998 to:" ... commission studies on the issues of particular con-
cern or interest to smaller economies." These studies will be undertaken by the Tripartite
Committee "to gather information regarding technical assistance related to FTAA issues
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and available to FTAA countries, as well as review the specific needs identified by coun-
tries, in particular, those identified in response to the questionnaire developed by the for-
mer Working Group on Smaller Economies;" and "to encourage FTAA countries and
appropriate institutions to hold workshops on FTAA-related issues." The Toronto
Ministerial Declaration requested the CGSE "to identify possible sources of technical
assistance based on the existing database prepared by the Tripartite Committee and the
needs as identified by the countries" in order to assist FTAA governments.
During the preparatory phase of the negotiations, a Working Group on Smaller
Economies (WGSE) identified and assessed the factors affecting these economies.
Following the launch of formal negotiations, the CGSE discussed technical assistance and
how to gather information from, and exchange communication with, the FTAA
Negotiating Groups. With respect to technical assistance, the CGSE developed several
tools: i.e., a database of technical assistance needs of smaller economies based on infor-
mation they have provided, and a database of trade-related technical assistance supply-
both of which are derestricted and uploaded on the official FTAA homepage at
www.ftaaalca.org. On the issue of gathering information pertinent to smaller economies
in the negotiations, the CGSE has not yet reached consensus on mechanisms to fulfill this
objective. Delegates are expected to discuss this in future meetings of the group during
the current negotiating phase.
B. CIVIL SOCIETY.
As demonstrated at the WTO Seattle Ministerial meeting in December 1999, where
demonstrations by numerous non-governmental organizations (NGOs) disturbed the
procedures of the meeting, the role of civil society has become critical in today's trade
negotiations. 4 As Frederick Mayer points out in his study, a number of interest groups are
engaged in trade issues and have well-connected international coalitions and the capacity
to mobilize political pressure. Civil society has emerged as a new actor in the trade dia-
logue, creating a new paradigm with respect to the political context in which trade nego-
tiations are undertaken. This paradigm, along with the voice and role of civil society,
varies from country-to-country and case-to-case. In an innovative manner, the FTAA
process has legitimized the activity of civil society through the creation of a Committee of
Government Representatives on the Participation of Civil Society under the San Jos6
Ministerial Declaration. This is a unique mechanism that no other trade negotiating
process has ever institutionalized in the history of trade negotiations.
At the San Jos6 Ministerial meeting, the Trade Ministers of the Western Hemisphere set
out the mandate of the Committee " .. . to receive inputs from civil society, to analyze
them and to present the range of views to the FTAA Trade Ministers." They stated: "We
recognize and welcome the interest and concerns that different sectors of society have
expressed in relation to the FTAA. Business and other sectors of production, labor, envi-
ronmental, and academic groups have been particularly active in this matter. We encour-
age these and other sectors of civil societies to present their views on trade matters in a
constructive manner.' At the Toronto Ministerial meeting, the Trade Ministers reaffirmed
the role and status of the Committee as a mechanism to fulfill the objective to maintain
4. See also Mayer, 2000.
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transparency in the negotiating process and to conduct the negotiations in such a manner
as to broaden public understanding and support for the FTAA. The Toronto Declaration
directs the Committee to carry out the San Jos6 Declaration mandate and" ... to provide
a report outlining the full range of views received" for the Ministers' consideration at
their next meeting.
During the first phase of the negotiations, the Committee discussed language and rules
for an Open Invitation to Civil Society to comment on the FTAA process. These proce-
dures were agreed to and set out on the official FTAA Web site, through which invitations
to participate in this process were extended to civil society in the FTAA participating
countries. Documents and position papers received through this mechanism have been
summarized and reflected at the Committee's meetings. During the first year of its opera-
tion the Committee received some eighty submissions from interested parties around the
hemisphere. The report on these submissions and on the working of the Committee was
circulated at the Toronto Ministerial meeting. At that meeting, representatives of civil
society also conducted their own Civil Society Forum and presented recommendations
from this Forum directly to Trade Ministers, in a manner similar to that used by members
of the business community in various Business Fora over the past four FTAA Trade
Ministerial Meetings. Though not perfected as of yet, the mechanism developed in the
context of the FTAA negotiations to reach out to interested parties may serve as an open
channel for the exchange of civil society's concerns on a broad range of trade issues, and
may diffuse pressures related to issues of labor and the environment.5
C. ELECTRONIC COMMERCE.
As electronic commerce expanded rapidly and increased in importance in hemispheric
trade, the FTAA Trade Ministers in San Jos6 decided to establish the Joint Government-
Private Sector Committee of Experts on Electronic Commerce to reflect the interests of
electronic commerce in the FTAA process. The San Jos6 Ministerial Declaration requested
the Committee make recommendations to Ministers at their Toronto meeting. The
Buenos Aires TNC meeting supplemented this mandate by setting out the following com-
ponents of a work program: (1) to keep itself appraised of, and exchange views on, activi-
.ties in other fora-such as the WTO, the OECD, the WIPO, UNCITRAL, UNCTAD, and
APEC6--in order to increase understanding of the potential benefits of electronic com-
merce; (2) to examine the issue of electronic commerce with a view towards identifying
the environment that will allow electronic commerce to benefit countries in the hemi-
sphere; (3) to discuss the Internet readiness' of FTAA members; and (4) to identify the
ways in which the use of electronic commerce can influence the operation of trade policy,
security, confidentiality, etc.
5. It should be noted that in the FTAA negotiations, no Negotiating Group has been created
specifically to discuss issues of labor and the environment. It was agreed that such concerns
would be taken up through the Committee on Civil Society, at the level of Trade Ministers, and
dealt with in parallel channels under the Summit of the Americas process.
6. The World Trade Organization, the Organization of Economic Cooperation and Development,
The World Intellectual Property Organization, the United Nations Commission on
International Trade Law, United Nations Conference on Trade and Development, and Asia-
Pacific Economic Cooperation.
330 NAFTA: Law and Business Review of the Americas
During the first phase of the negotiations, the Committee carried out an extensive
analysis of electronic commerce-related issues and exchanged views with other respective
organizations, such as the WTO, WIPO, and UNCITRAL. The Committee focused on
ways to strengthen the information infrastructure and to increase participation of
Western Hemisphere countries in the use of electronic commerce and the Internet. Other
matters related to consumer protection and confidence in the use of electronic transac-
tions were also discussed, namely, privacy, digital signatures, authentication, domain
names, intellectual property protection, Internet governance, electronic payments sys-
tems, and contract law. Jose Manuel Salazar evaluates the Committee's work during the
initial eighteen months as "the most ambitious effort to date in the hemisphere to analyze
the range of issues involved in this revolutionary new area of business and its implication
for trade." (Salazar-Xirinachs, 1999, p. 13).
As mandated, the Committee on Electronic Commerce made recommendations on the
issues it considered and on broadening the benefits of electronic commerce in general to
Ministers at their Toronto Meeting. The report and recommendations that the
Committee submitted is to be "shared with other relevant authorities" within the partici-
pating countries and "with the public at large"
The Toronto Ministerial Declaration renewed the Committee's mandate for the next
Ministerial meeting and retained the Committee as a non-negotiating group. At its meet-
ing of January 2000, the Committee agreed upon a work plan to carry out the Toronto
Mandate, which includes an analysis of issues related to: access and infrastructure; small
and medium-sized enterprises (SME); payment systems; authentication and certification;
and other issues of an informational character. The Committee requested the Tripartite
Committee to undertake three studies on access to networks, on SMEs, and on payment
systems, so as to facilitate the work plan.
VI. Accomplishments of the FTAA Negotiations.
The FTAA process and the free trade talks have strengthened the political determina-
tion of the thirty-four participating countries to simultaneously participate more fully in
international markets and to deepen and widen their regional trading agreements
(Salazar-Xirinachs, 1999). 7 Interest in trade liberalization and integration at the regional
and subregional level has been substantial throughout the decade of the 1990s. Since
1994, Mexico and Chile have been actively involved in negotiating bilateral free trade
agreements (FTAs) with several other countries in the hemisphere. Mexico has ratified
FTAs with Costa Rica, Bolivia, Chile, and Nicaragua (and is close to an agreement with
the three countries of the "Northern Triangle" in Central America); Chile has negotiated
similar agreements with Canada, Mexico, and the Central American Common Market.
Other countries are also taking part in this process of liberalizing trade and investment at
the subregional level. Central America has negotiated a FTA with both the Dominican
Republic and Chile, and is currently negotiating with Panama. CARICOM has also final-
ized various protocols to push their regional integration process forward.
The FTAA negotiations bring the thirty-four participating countries in the Western
Hemisphere together in the pursuit of the same goal: to establish an agreement for the
7. See also Devlin, Estevadeordal and Garay, 1999.
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creation of a free trade area by the year 2005. During the preparatory process of the nego-
tiations, all countries positively cooperated in the discussions, compilation of inventories
and compendia, and the analysis of trade-related matters. This cooperation has generated
positive externalities in the form of raising the technical capacity of negotiators in the
Western Hemisphere, and allowing for a common understanding of the issues under dis-
cussion in each area. It has also permitted the negotiating groups to agree on concrete
work programs during the second phase of the negotiations for the drafting of the texts
of chapters to an agreement before the end of the year 2000.
One of the most significant accomplishments of the FTAA negotiations is the agree-
ment of Ministers on specific business facilitation measures. At the November 1999
Ministerial meeting in Toronto, the thirty-four Ministers responsible for Trade agreed to
implement by the end of this year nearly twenty business facilitation measures including
eight customs-related measures. These are set out in Annex II of the Toronto Ministerial
Declaration. The eight customs-related measures are: (1) temporary importation/tempo-
rary admission of certain goods related to business travelers; (2) express shipments; (3)
simplified procedures for low value shipments; (4) compatible electronic data interchange
(EDI) systems and common data elements; (5) harmonized commodity description and
coding system; (6) the elaboration of a hemispheric information guide on customs proce-
dures; (7) codes of conduct for customs officials; and (8) methodology for risk analysis
and targeting. These business facilitation measures are likely to generate more confidence
among business communities in the hemisphere and further induce their active involve-
ment in the negotiations process. The measures are also apt to change the view of the pri-
vate sector from the old rent-seeking behavior to a new perspective on how to facilitate
international trade (Salazar-Xirinachs, 1999, p. 17) .8
Another achievement of the FTAA negotiations is the collective effort of more than
900 trade officials from the thirty-four countries to create more open communication,
mutual knowledge, trust, and good will among a critical mass of trade officials (Salazar-
Xirinachs, 1999, p.16). 9 Collective work by the bodies involved in the FTAA process (the
Summit of Americas, Trade Ministers, the Tripartite Committee, Negotiating Groups,
Working Groups, and Special Committees) provided participating countries with a clear
picture for the FTAA negotiations. The Heads of State and Trade Ministers have generat-
ed clear mandates; the Tripartite Committee has developed a clear definition of the insti-
tutional structure and provided technical assistance to countries in need; and Negotiating
Groups have delivered draft outlines of their respective chapters and identified areas of
consensus as well as the scope, definitions, and coverage of their subject areas.
VII. Outlook for the FTAA Negotiations.
Now into the second phase of the negotiations, it is possible to be reasonably opti-
mistic with regard to the outlook for the FTAA. Factors that could have exercised a
dampening influence on the FTAA negotiations have turned positive over the recent
weeks. Those factors are: the macroeconomic stability of participating countries; the
relationship between a WTO round of new trade negotiations and the FTAA; the
8. See also Norton, 2000.
9. See also Devlin, Estevadeordal and Garay, 1999.
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impact of the European Union in the hemisphere; and ongoing unilateral liberalization
by several FTAA participants.
Economic growth prospects and macroeconomic balances of Latin American countries
shed a bright light in the FTAA process. As Salazar-Xirinachs explains in his study, macro-
economic instability of participating countries has traditionally been one of the classical
obstacles to economic integration projects in the form of foreign exchange rate instability
and fiscal imbalances. Such factors are further complicated by economic downturns. The
volatility of short-term capital has been a major threat to several Latin American
economies. This threat increased after the economic fallout from East Asia and Russia in
1997 and 1998 that affected a few countries in the hemisphere and somewhat mitigated
the optimism of the FTAA process. However, the majority of countries in the region have
managed to successfully escape the worst of the contagious effects and weather the crisis
without experiencing serious economic downturns over the past two years. Colombia
devalued its currency in the early stage of the exchange rate pressure, and Brazil's devalu-
ation of the real in January 1999 successfully limited the crisis. This was important, as
Brazil is a critical player in the FTAA process, given the size of its economy (Otteman,
1999, p. 27-28). The macroeconomic outlook for most countries of the hemisphere in
early 2000 was once again a positive one, with a real growth rate of 3.6 percent on average
predicted for Latin America this year and next (ECLAC).
The failure of the third WTO Ministerial Meeting in Seattle in December 1999 has seri-
ous implications for the multilateral system but positive implications for the FTAA nego-
tiations process, heightening both the relevance and the importance of the latter. It means
that the FTAA is "the only game in town." (Harr, December 16, 1999). 10 Jerry Harr asserts
in an article of Miami Today that participating governments would no longer need to
withhold concessions in FTAA talks to preserve leverage for WTO negotiations. The
FTAA is negotiating on WTO-plus disciplines, such as in the areas of investment, govern-
ment procurement, intellectual property, and agriculture, which reflect hemispheric
interests more effectively than those at the multilateral level (Otteman, 1999, p. 30). In a
recent speech, the Associate USTR and chief negotiator for the United States, Peter
Allegeier, made the point that the FTAA had taken on heightened importance for coun-
tries of the hemisphere after the failure of the Seattle WTO meeting. Others have written
that the current situation might indeed permit the realization of deeper hemispheric inte-
gration under the FTAA, particularly if a global trade round is to be several years in the
launching, or possibly not to be launched at all.
The new U.S. President, George W. Bush, should push forward to secure "fast track"
authority, perceived by all as indicative of the seriousness of U.S. intentions to negotiate
the free trade agreement in the hemisphere. 11 This has already had repercussions on U.S.
ability to exercise trade leadership in the region, with the inability of the U.S. government
to bring Chile into NAFTA as promised between the years 1995 and 1997. The Clinton
administration's two-time failure to obtain fast track trade negotiating authority from the
U.S. Congress has not so far slowed down the FTAA process nor diminished the enthusi-
asm of other participants in the region, but it has injected a note of caution in the form of
10. See also Weintraub, 2000 and Norton, 2000.
11. See also Weintraub, 2000.
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"wait and see " 12 MERCOSUR members, in particular, have stated that they will only be
prepared to finalize serious negotiations once the United States secures fast track
authority.13 It is perceived as very likely that the new administration and the new
Congress will push forward in this direction in 2001. Passage of fast track should send a
strong signal to the participating countries in the FTAA process and make possible the
completion of an agreement by December 2004.
The encroachment of the European Union (EU) in the Western Hemisphere should also
be a factor that will serve to boost the United States to display strong leadership in the FTAA
negotiating process. The European Union has been intensifying its presence in the region
for the past few years through the pursuit of free trade talks with various countries, namely,
Chile, Mexico, and MERCOSUR. Through the accords signed with those countries, most
recently the free trade agreement between Mexico and the EU, the latter has been expanding
its market in the hemisphere, particularly in finance, wireless telecommunications, automo-
biles, retail, and distribution.' 4 This will exert pressure on U.S. businesses that have tradi-
tionally had strong clients in the hemisphere and should put additional pressure on the U.S.
government to be active in the FTAA negotiations process. 15
Continued efforts towards unilateral trade liberalization by countries in the hemi-
sphere should also improve the trade environment and positively impact the FTAA
process. Several countries in the region, including Argentina, Bolivia, Brazil, Chile,
Colombia, El Salvador, Guatemala, Mexico, Peru, and Trinidad and Tobago, have been
opening up their economies through unilateral measures, pursuing export-led develop-
ment and regulatory reform (Devlin and French-Davis, 1998, p.9). Many countries have
been liberalizing their banking and telecommunications sectors unilaterally and/or in
conjunction with the completion of multilateral negotiations under the WTO.
Lastly, the enthusiasm of large and important civil society groups is likely to play a pos-
itive role in the FTAA negotiations (Salazar-Xirinachs, 1999, p. 21). Public opinion has
been reflected into the negotiating process through the open channel, called "mail box."
Views of the various elements of civil society are being brought to bear on governments
as they engage in negotiations to open markets and put in place a normative framework
of trade rules and disciplines. Salazar-Xiriniachs asserts in his study (1999) that the input
of public opinion will be an important factor influencing the capacity of governments to
lead and to move ahead on the trade front.
12. In November 1997, the fast track bill did not come to the vote in the House of Representatives,
since the Clinton administration withdrew it. In September 1998, the fast track bill failed at
the House vote.
13. See also Weintraub, 2000, p.18.
14. See SECOFI Web site, at http://www.secofi-snci.gob.mx/noticias/lisboa.htm. The Free Trade
Agreement between Mexico and the EU was signed in Lisbon, Portugal on March 23, 2000 and
entered into force on July 1, 2000. The text of the agreement is available at http://www.secofi-
snci.gob.mx/Negociaci-n/Uni n_Europea/TextoTLCUE/textotlcue.htm.
According to the SECOFI statistics, foreign direct investment (FDI) from the EU represented
fifteen percent of Mexico's total FDI in 1999 and the total trade between Mexico and the EU in
1999 had grown eighty-six percent since 1991.
15. Latin America and the Caribbean account for over one-fifth of total U.S. exports and thus rep-
resent strong clients for U.S. firms.
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VIII. Conclusions.
At the turn of the millennium, there is justification for reasonable optimism with respect
to the finalization of an agreement to create the FTAA by 2005. This optimism derives from
the ongoing mandates given by the Trade Ministers and from the progress to date of the vari-
ous Negotiating Groups and bodies. Facing the challenges of globalization, Latin American
countries have undertaken profound economic reforms over the past decade to introduce
international competition into their markets and bring about more pro-competitive eco-
nomic structures, which will support a free trade agreement. Provided that the U.S. govern-
ment obtains "fast track" negotiating authority and remains a leader in the process, this
strong underlying policy consensus in the region at present should serve to reinforce the
momentum and commitment to hemispheric-wide trade liberalization and help to propel
the FTAA negotiations forward towards a successful conclusion in the year 2005.
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